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On 1 June 2018 a Labour Court in Valencia' declared that one of Deliveroo’s so-called ‘riders’ was
an employee rather than self-employed. The person in question had been working for Deliveroo for
a year when he received an email in which he learnt that Deliveroo had terminated his services. The
‘rider’ considered this to be unfair dismissal and sued the company.

The merits of the case are as follows:

The irrelevance of the contract agreed on by the parties

According to well-established case-law in Spain,® the legality of the contract follows from its
terms, regardless of how the parties may classify it. Consequently, in order to establish its legal
status, attention must be paid to its content, as revealed by the activities performed in accordance
with its terms rather than to the ‘nomen iuris’ (legal term) used by the parties. Thus the legal
designation of the employment relationship is not at the disposal of the parties, but depends upon
the real content of the obligations it entails and compliance with the legal requirements that define
the type of contract in question.

Accordingly, the Deliveroo judgment considers the fact that the ‘rider’ accepted and signed a
civil contract to be irrelevant. Ultimately, the law overrides the will of the parties.

Guidelines of the firm

The Deliveroo case establishes that ‘riders’ work in accordance with the firm’s instructions and
conditions, fixed unilaterally by the latter. Specifically, the court believes it to be sufficiently
proven that, after a worker joins the firm, they are required to download on their mobile phone an
online application (app) developed and managed by the company, obtain authorisation and,
together with it, a personal password to access the platform. In addition, there is substantive
evidence that Deliveroo decides the area in which a ‘rider’ has to carry out their tasks.

Schedule

Concerning schedules, the judge established that, even though it is true that the firm offered time
slots from which workers can choose, they have to be within schedules given by the firm and thus it
is the latter that decides the time frames in which riders carry out their duties each week. In other
words, the judge maintained that there is no real freedom of choice as regards the schedule. It

1 Judgment No. 244/2018 of Labour Court No. 6 of Valencia (Spain).
2 Judgment of the Spanish Supreme Court of 11 June 1990 and 5 July 1990.
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should also be pointed out that Spanish courts® take the view that, even if workers had a totally free
choice with regard to schedules and an absolute entitlement to reject particular commissions, that
does not mean that the relationship is not an employment relationship. The reason for this is that
Spanish courts give more weight to other indications with regard to classification as an employee,
such as to whom customers give orders or whether a worker truly functions as a business.

Monitoring

The Valencian judge deemed it to be proven that the firm gives specific instructions to ‘riders’
concerning how food deliveries must be carried out, timing and behavioural guidelines or norms.
Furthermore, the firm uses geo-location monitoring (GPS) on workers, who may be asked for
explanations concerning their services at any moment, thereby constituting supervision of every
delivery performed. In my opinion, particular attention has to be paid to the fact that the judge
believed it relevant that the platform decides at all times what deliveries (‘gigs’) have to be
performed by each worker and their effective allocation. Indeed, considering that Deliveroo hinges
on an algorithm distributing delivery services, the judge’s assumption seems logical: the platform
assigns riders (gigs) through an algorithm.

Substitution and outsourcing

The judge understood that any subcontracting performed by a ‘rider’, even when allowed by the
agreement between the parties, is irrelevant to the case. Anyway, it has to be pointed out that,
according to Spanish case-law,* subcontracting or sporadic substitution/replacement does not
preclude an employment relationship because it is done in the firm’s interest. That is, even though
when a worker is unable to complete a job assigned they may call on a replacement, because it is in
the firm’s interest it does not entail any loss of rights for the worker nor their classification as self-
employed.

Platform as means of production rather than the bicycle

The judge underlined that even if a ‘rider’ uses their own bicycle and phone, they have no control
over the organisation of work. It is the firm, the owner of the online platform and of the commercial
brand ‘Deliveroo’ that, through the online application (app) manages the business activity. That is,
the main or essential means of production is the online platform, rather than the bicycle. For this
reason, it was argued that the owner, which controls the platform, has to be considered an
employer. According to Spanish case-law, neither a car nor a small van are sufficiently relevant
means of production.’

Price

The judge considered it of particular relevance when making her decision that Deliveroo was in
charge of setting prices for the services. Additionally, she took into account that ‘riders’ are paid

3 See Judgment of the Spanish Supreme Court 20 January 2015 (rec. 587/2014).
4 Judgment of the Spanish Supreme Court of 20 July 2010 (rec. 3344/2009).
5 Judgment of the Spanish Supreme Court of 18 May 2018 (rec. 3513/2016).
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whether Deliveroo are paid or not. Finally, the payment mechanism through Deliveroo’s platform
(app) played a major role in the classification of ‘riders’ as workers.

Business activity

Furthermore, the judge considered that ‘riders’ should be considered employees because they have
no means of participating in the profits that Deliveroo will eventually make. As stated by the UK
court in the Uber case® and the Spanish Supreme Court on several occasions,’ business growth
restrictions plus the inaccessibility to profits are both crucial facts.

Third party information control

The lack of awareness of ‘riders’ concerning both the restaurants associated with the platform and
the identity of the customers was one indication appraised by the judge in her decision. In fact, as
already stated,® information is an essential means of production in the 21st century. Therefore any
person who does not own the essential data of a business (for instance, the identity of customers)
can hardly be regarded as operating freelance.

Working under a third party’s brand

Finally, in my opinion the most important feature pointed out by the court relates to the fact that
‘riders’ are the public face of the brand towards its customers. In fact, as has been pointed out in the
literature, customers do not choose specific riders; rather they trust them (to open their homes’
doors) because they are part of Deliveroo. They are not the ‘riders’” customers, but Deliveroo’s.
‘Riders’ are only agents on behalf of Deliveroo.” And this is a distinguishing feature of the ‘gig
economy’. Courts in other countries are currently considering the fact that workers perform their
duties under the umbrella of a third party brand as a key element in classifying them as workers.'°
Thus the brand becomes the most important means of production in the 21st century because
clients are crucial to services (on-demand economy).

Analysis of the case

The judge presents good arguments in ruling on whether Deliveroo’s workers are in an employ-
ment relationship with it. The case also includes what the literature claims to be a ‘new employee
test’. This is a set of requirements that make it possible to recognise and identify workers in the
new gig economy. These are new questions that have to be posed by a judge in order to discern
when we are dealing with an employee and when with a freelancer. Among other things one might
mention the ability of a ‘business’ to grow, the business structure of a freelancer and platform, data
or brand (immaterial means of production) ownership.

Also worth adding, in my opinion — although this significant consideration was not considered
in the case — is online reputation; that is, the ability to monitor workers through customers’

6 Judgment Mr Y Aslam, Mr J Farrar and Others v Uber (UK).
7 Judgment of the Spanish Supreme Court of 6 November 2017 (rec. 2806/2015).
8 Todoli-Signes, ‘Nuevos indicios de laboralidad en la era digital’, Argumentos de Derecho Laboral.
Available at: https://adriantodoli.com/2017/09/14/nuevos-indicios-de-laboralidad-en-la-economia-digital/
9 Todoli-Signes A (2017) El trabajo en la era de la economia Colaborativa, Tirant lo Blanch, Spain.
10 The Supreme Court UK [2018] UKSC 29 Pimlico Plumbers Ltd and another v Smith.
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assessments of their performance. These evaluations are also used by the platform to make
organisational or management decisions (to assign more working hours) and disciplinary decisions
(dismissal). Online reputation and its use by Deliveroo should be looked at as a further indication
of an employment relationship that plays an important role in the gig economy, although it was not
considered by the judge in this instance.

Nevertheless, the case brought forth sufficient arguments to justify the fact that Deliveroo
‘riders’ are employees and in keeping with European and Spanish case-law. Schedules and instruc-
tions are less and less relevant in identifying subordination (classic control test), while, by contrast,
having one’s own production structure will have an increasing impact (new control test). To
determine whether there is such a structure, judges should look at immaterial means of production,
such as ownership of brand, customer data, app, platform or algorithms (technological means).

If this interpretation of the notion of ‘employee’ is followed by EU Member State courts and the
CIJEU, platform workers will benefit both from labour and union rights.

Funding

This research was supported by the Ministry of Education (Spain) Project ‘Regulation of the
Sharing Economy’ [DER2015-67613-R].

Adrian Todoli-Signes
Assistant Professor of Labour Law, University of Valencia




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 266
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 175
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50286
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 266
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 175
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50286
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.40
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 900
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 175
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50286
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /CreateJDFFile false
  /Description <<
    /ENU <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /ConvertToRGB
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /UseName
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements true
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MarksOffset 9
      /MarksWeight 0.125000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
  /SyntheticBoldness 1.000000
>> setdistillerparams
<<
  /HWResolution [288 288]
  /PageSize [612.000 792.000]
>> setpagedevice


